effectively sets out a clear (if slightly convoluted) pathway for determining parenting orders applications.
Finally, potential, further legislative reform is considered. In part, the suggested changes are designed to more simply reflect the law as it currently is, but also are intended to enable a court to more fully consider new evidence about the impact on children if shared parenting arrangements do not work.
I SECTION 65DAA AND ITS CONTEXT IN PART VII
The particular focus of the High Court was ss 65DAA (1), (2) and (5). Because the construction and precise wording of these subsections was examined by the High Court it is necessary to set them out in full. The relevant subsections are:
(1) If a parenting order provides (or is to provide) that a child's parents are to have equal shared parental responsibility for the child, the court must: (a) Consider whether the child spending equal time with each of the parents would be in the best interests of the child; and (b) Consider whether the child spending equal time with each of the parents is reasonably practicable; and (c) If it is, consider making an order to provide (or including a provision in the order) for the child to spend equal time with each of the parents. (2) If:
(a) A parenting order provides (or is to provide) that a child's parents are to have equal shared parental responsibility for the child; and (b) The court does not make an order (or include a provision in the order) for the child to spend equal time with each of the parents; and The court must: (c) Consider whether the child spending substantial and significant time with each of the parents would be in the best interests of the child; and (d) Consider whether the child spending substantial and significant time with each of the parents is reasonably practicable; and (e) If it is, consider making an order to provide (or including a provision in the order) for the child to spend substantial and significant time with each of the parents. (5) In determining for the purposes of subsections (1) and (2) whether it is reasonably practicable for a child to spend equal time, or substantial and significant time, with each of the child's parents, the court must have regard to:
(a) How far apart the parents live from each other; and (b) The parents' current and future capacity to implement an arrangement for the child spending equal time, or substantial and significant time, with each of the parents; and (c) The parents' current and future capacity to communicate with each other and resolve difficulties that might arise in implementing an arrangement of that kind; and (d) The impact that an arrangement of that kind would have on the child; and (e) Such other matters as the court considers relevant.
This section sits within a complex network of provisions in part VII FLA Children. These sections prescribe, amongst other things, that in deciding whether to make a particular parenting order in relation to a child a court must regard the best interests of the child as the paramount consideration.
4
A Parenting Order includes orders about the person or persons with whom a child is to live; the time a child is to spend with another person; the allocation of parental responsibility for a child; and the communication a child is to have with another person.
5
Equal time is not defined. Substantial and significant time is defined as all of (but not limited to) days that fall on weekends and holidays; days that do not fall on weekends or holidays; and time that allows the parent to be involved in the child's daily routine and, occasions special to both the child and the parent. Parents are presumed to have equal shared parental responsibility. 7 The presumption applies except where there are reasonable grounds to believe that a parent of the child (or a person who lives with a parent of a child), has engaged in abuse; 8 or family violence; 9 or is otherwise rebutted by evidence.
10
There are primary and additional considerations in determining a child's best interests. The primary considerations in determining a child's best interests are the benefit to the child of having a meaningful relationship with both of the child's parents 11 and the need to protect the child from physical or psychological harm from being subjected to, or exposed to, abuse, neglect or family violence.
12
The additional considerations include (but are not limited to) the views expressed by the child;
13 the nature of the relationship between the child and each of the child's parents;
14 the willingness and ability of each of the child's parents to facilitate, and encourage, a close and continuing relationship between the child and the other parent; 15 and, a number of other matters. 16 A court must also consider the extent to which a parent has fulfilled that parent's responsibilities. explanatory memoranda, and other relevant documents. 19 In this particular case the process of development of these amendments commenced with a report by the standing committee on Family and Community affairs ('The Hull report').
20
The committee's view was '50/50 shared residence (or "physical custody") should be considered as a starting point for discussion and negotiation ', 21 and 'In the end, how much time a child should spend with each parent after separation, should be a decision made, either by parents or by other on their behalf, in the best interests of the child concerned and on the basis of what arrangement works for that family.'
22
A key recommendation was that part VII be amended to 'first consider substantially shared parenting time when making orders in cases where each parent wishes to be the primary carer.'
23
In its response 24 the government adopted the recommendations, saying:
Changes to the Act will also require courts to first consider substantially shared parenting time when making orders in cases where there is joint parental responsibility and each parent wishes to be primary carer. Whether substantially shared parenting time is ordered will depend on the best interests of the child.
25
An exposure draft of the proposed bill 26 had a draft s 65DAA that simply required a court to consider substantial time with each of the parents.
27
The Committee recommended that '[proposed] section 65DAA be amended to provide that the court shall, in making parenting orders in situations where there is equally shared parental responsibility, consider whether equal time with both parents is in the best interests of the child and [my emphasis] reasonably practicable.'
28
In response, the government adopted the above recommendation, saying:
Courts will be required to first consider substantially shared parenting time when making orders in cases where there is joint parental responsibility and each parent wishes to spend substantial time with the child. 
T v N
32 is a decision of (then) Federal Magistrate Ryan. Her Honour listed the matters to be taken into account when considering an application for shared residence (as it then was), included (in addition to matters of parental capacity and co-operation) the prior history of caring for the child; whether the parties agree or disagree on matters relevant to the child's day to day life, such as methods of discipline, attitudes to homework, health and dental care, diet and sleeping pattern; and whether the parents share similar ambitions for the child.
33
The Australian Institute of Family Studies (AIFS) report 34 concluded that 'Shared care appears to be adopted by a relatively small group of mainly well-educated, dual career, ex-couples with primary school aged children'. 35 The report found that parents typically adopted a working businesslike relationship.
36
This report also considered that the 12 parents in the focus groups had 'adopted a shared care arrangement from the time of separation; had maintained this arrangement for a considerable length of time; and most had established this arrangement without any involvement with the legal system.' 37 A
Conclusions about the Intent from the Policy Documents
It seems that the advice from the Family Law Council was not published. This raises a difficult question. It could be that the T v N factors were intended to be included within the categories listed in s 65DAA. On the other hand, did the absence of the factors such as shared parental ambitions mean that these matters are specifically excluded? In addition, was the purpose of reference to the AIFS report intended to suggest the type of family arrangements that might lend themselves to equal time orders?
I suggest, absent any consideration of the subsequent decisions, it is open to conclude from these documents that T v N was expressly adopted as forming the basis for s 65DAA(5). This may be a controversial view. It relies on the wording of the explanatory memorandum and the words 'the factors', as opposed to 'some of these factors'. If the Family Law Council's advice was available this would help determine the issue one way or another. The reference to the AIFS report suggests that the intent was to demonstrate shared parenting would be successful if the parents had a workable parental relationship.
Moreover, I suggest that the intent was that both the reasonable practicability and the child's best interests were to be considered, and any order was ultimately to be in the child's best interests.
Curiously, the High Court in MRR neither referred to these documents nor the decisions made by the Full Court of the Family Court since 2006. In fact, there are no references to family law decisions at all in MRR. This was despite T v N being directly referred to in the submissions to the High Court.
38
The specific construction of the amendment components of part VII FLA had previously been the subject of a number of decisions of the Full Court. It is appropriate at this point to review these earlier decisions and to draw conclusions about the Full Court's approach.
B

The Full Court's Approach before MRR
The leading decision of the Full Court was that of Goode. 39 In this case, the Court found that the presumption of equal shared parental responsibility is 'the starting point for a consideration of the practicability of the child spending equal time with each of the parents '. 40 Then, upon the finding that the presumption applied:
The first thing the court must do is to consider making an order if it is consistent with the best interests of the child and reasonably practicable for the child to spend equal time with each of the parents. If equal time is not in the interests of the child or reasonably practicable the court must go on to consider making an order if it is consistent with the best interests of the child and reasonably practicable for the child to spend substantial and significant time with each of the parents (s 65DAA (1) and (2)).
41
And further, irrespective of the application of the presumption:
The court is at large to consider what arrangements will best promote the child's best interests, including, if the court considers it appropriate, an order that the child spend equal or substantial and significant time with each of the parents. These considerations would particularly be so if one or other of the parties was seeking an order for equal or substantial and significant time but, as the best interests of the child are the paramount consideration, the court may consider making such orders whenever it would be in the best interests of the child to do so after affording procedural fairness to the parties. The key elements from Goode are that a court is required to consider if an equal time arrangement is reasonably practicable and in the child's best interests and a court is at liberty to make such orders as may be in the child's best interests.
The Full Court was asked to consider the specific elements of s 65DAA in Taylor v Barker. 43 The Court was plain in the methodology to be applied, saying:
In our view, the common sense construction of s 65DAA(1)(c), and also of s 65DAA(2)(d), must be that it is only necessary for a court to consider [my emphasis] whether it would be 'reasonably practicable' for the child to spend 'equal time' with each parent, or 'substantial and significant time' as the case may be, if the court has already concluded that it would be in the child's best interests to spend 'equal time' with each parent, or 'substantial and significant time' (as the case may be).
44
A part of this approach was affirmed in Sealey v Archer, 45 the court saying 'if there is to be equal shared parental responsibility for the child, consideration must be given to the child spending equal time (or if not, substantial and significant time) with each parent '. 46 In Dicosta 47 the Federal Magistrate at first instance made findings in relation to the best interests of the child, and then looked to whether an equal time arrangement was in the children's best interests. The Full Court found this approach was a proper exercise of discretion, in particular commenting that the Federal Magistrate 'was dealing with the relatively complex structure and language of the amended legislation, of which, it must be said, he can be seen overall to have a firm grasp' 48 and dismissed the appeal.
The Full Court in Creaghe 49 considered an appeal in which one of the grounds was that the Federal Magistrate 'erred in law by failing to properly apply s 65DAA in the court's determination under s 60CC'. 50 The Court cited with approval the approach from the Federal Magistrate when he said:
[h]aving regard to how s 65DAA is framed, if I consider that, having regard to the evidence, equal time is in her best interests, then that is the order I would probably make. If, however, I decide that having regard to the evidence equal time is not in her best interests, then an order for substantial and significant time would be made. Counsel for the mother submitted that, correctly interpreted, sub-paragraph 82(g) of Goode involves a court only making an order for equal time if there are no disqualifying factors. We reject this interpretation. We consider the interpretation puts a 'gloss' on the plain wording of s 65DAA(1) and on the guideline. When there is an order for equal shared parental responsibility, or a court proposes to make such an order (as was agreed in this case) the legislation obliges a court to consider whether the child spending equal time with each of the parents would be in the best interests of the child; and whether the child spending equal time with each of the parents is reasonably practicable; and if it is, consider making such an order.
54 [court's emphasis].
If a court failed to assess, and then perhaps reject an equal time arrangement, an error is established. In McCall v Clark, 55 the Full Court said:
We are unable to locate in the Federal Magistrate's ultimate conclusions a consideration by him, and a specific rejection, of equal time to be spent by the child with both parents and/or substantial and significant time for the child with both parents as not being in the child's best interests and thus the Federal Magistrate has failed to give proper consideration to the matters in s 65DAA.
C
Conclusions about the Approach of the Full Court pre MRR
It is consistent throughout the decisions of the Full Court that any order is ultimately to be made in a child's best interests.
There did not seem to be any variation to the approach that once the presumption of equal shared parental responsibility arises, consideration needs to be given to whether or not an equal time arrangement, or substantial and significant time arrangement, is in a child's bests interests. A failure by a court to consider the matters contained in s 65DAA would have seemingly amount to an error.
Taylor v Barker suggested a court need only consider whether an arrangement is reasonably practicable 57 . Korban appeared to approve of this approach 58 . Goode was decided earlier, and said only that the proposed arrangement needs to be in the child's best interests and reasonably practicable.
59
The conclusion that was open from these decisions is that provided a court expressly considers s 65DAA it is a proper exercise of discretion. Analysis of the High Court's decision suggests otherwise.
D
The Appeal in Rosa and the Matters before the High Court
Mr and Mrs Rosa moved to Mt Isa from Sydney for the purposes of the father's employment. On separation of the parents, the mother sought to return to Sydney with the child. In relation to this concern his Honour observed:
103. But I am also mindful of the recommendations and indications of the report writer that such issues can, to a significant degree if not in their entirety, be dealt with by the mother and perhaps also the father addressing issues in relation to counselling both with respect to their relationship as well as, of course, particularly with regard to their own individual needs.
62
In the High Court's reasons the mother's circumstances were summarised as:
The mother had limited opportunities for employment in Mount Isa. When the parties lived in Sydney she had worked part-time. She had full-time opportunities available to her with her previous employer in Sydney which provided her with flexibility of hours. In Mount Isa the mother supported herself from social services payments and income from casual employment. The disparity between her income and that of the father had not been addressed by the time of the hearing. She said there was no employment in Mount Isa for someone of her experience and there were limited opportunities for flexible hours.
The evidence of the family consultant was that the mother was 'definitely despondent' about being in Mount Isa, as her living conditions were not good and she was isolated from her family. The family consultant said that the mother was depressed and recommended that she attend counseling.
63
These paragraphs note both the mother's perspective as it was at the time of hearing, and how the mother's circumstances could potentially be addressed. The question was then whether this situation, particularly from the mother's perspective was 'reasonably practicable' within the meaning of s 65DAA. 
E The High Court's Reasons
On the hearing of the application it was clear that the High Court was concerned with the concept of reasonable practicability as it applied to the parents. During the course of submissions on the special leave application, Hayne J commented:
But a complaint made in this matter is that the Act required consideration of reasonable practicability in circumstances where the parents of the child, putting it as neutrally as I can, appeared likely to be living at a distance, and reasonable practicability then injects questions about, does that mean somebody has to move, or does it mean nobody has to move?, 65 and further, 'Practicability does encompass such issues [the financial impact on the Mother] and that it is that kind of issue which is presented by the legislation '. 66 In the reasons, a number of key paragraphs set out the Court's interpretation of s 65DAA, in particular: (1) is expressed in imperative terms [my emphasis]. It obliges the court to consider both the question whether it is in the best interests of the child to spend equal time with each of the parents (par (a)) and the question whether it is reasonably practicable that the child spend equal time with each of them (par (b)). It is only where both questions are answered in the affirmative that consideration may be given, under par (c), to the making of an order.
A determination as a question of fact that it is reasonably practicable that equal time be spent with each parent is a statutory condition which must be fulfilled before the court has power to make a parenting order of that kind. It is a matter upon which power is conditioned much as it is where a jurisdictional fact must be proved to exist.
67
The Court cited the decision of Minister for Immigration v Eshetu, 68 in which the High Court, considering issues unrelated to family law, found:
The 'jurisdictional fact', upon the presence of which jurisdiction is conditioned, need not be a 'fact' in the ordinary meaning of that term. The precondition or criterion may consist of various elements and whilst the phrase 'jurisdictional fact' is an awkward one in such circumstances it will, for convenience, be retained in what follows.
69
The Court then went on to explain the relevance of the circumstances of the parents, saying: Section 65DAA(1)(b) requires a practical assessment of whether equal time parenting is feasible. Since such parenting would only be possible in this case if both parents remained in Mount Isa, Coker FM was obliged to consider the circumstances of the parties, more particularly those of the mother, in determining whether equal time parenting was reasonably practicable. 
68
Minister for Immigration and Multicultural Affairs v Eshetu (1999) Third, without a finding of reasonable practicability there is no power to make an order.
In Goode, the Full Court said that an order for equal time (or substantial and significant time) could be made if it was in a child's best interests. The High Court, while again not expressly rejecting Goode in this respect, clearly stated that, without a finding of reasonable practicability (a jurisdictional fact) no order can be made.
Fourth, the T v N factors remain good law. The parliamentary intent to include all or some of the factors from T v N in my view allows an interpretation, in making a finding of reasonable practicability, the matters contained in that case should be considered.
Fifth, that the parent's perspective is relevant to a finding of reasonable practicability. The High Court's reasons specifically refer to the circumstances of the parents including, it seems, their financial circumstances.
G
The Full Court's Approach since MRR
The Full Court has referred to MRR on no less than nine occasions in the six months since the reasons were published.
In Akston v Boyle, 72 O'Ryan J (with whom Warnick and Boland JJ agreed) having cited the paragraphs from MRR earlier referred to in this article, said that a court must consider the primary considerations in s 60CC(2) of the Act and the additional considerations in s 60CC(3). 73 In doing so, it may be preferable to first deal with the additional considerations before considering the primary considerations.
74
In addition O'Ryan J considered once the findings about the above matters are made then a court could turn to the presumption of equal shared parental responsibility, and if the presumption applied, then return to the findings already made about the primary and additional considerations to see if the presumption is rebutted. 75 After that, a court must then turn to s 65DAA.
76
This dual, or multiple use of factual findings as part of considerations pursuant to s 60CC and again in wording through the other relevant components of part VII was affirmed in the joint judgment of May, O'Ryan & Strickland JJ in Collu v Rinaldo.
77
In Klein 78 the Federal Magistrate considered that an equal and substantial and significant arrangement was desirable but failed to make a practical assessment of whether such arrangements were feasible. Her Honour failed to consider the circumstances of the mother. This failure constituted an error.
H
The Reasoning Pathway
In my view, the correct methodology for determining applications for equal time (or substantial and significant time), is for a court to:
1. Make findings of fact in relation to all of the considerations (perhaps with the additional considerations first) in s 60CC. 2. Determine whether the presumption of equal shared parental responsibility could apply (as there is no family violence or abuse). 3. Return to the findings made pursuant to s 60CC to determine whether or not it is in the child's best interests for the presumption of equal shared parental responsibility to apply. 4. If the presumption is not rebutted by the s 60CC findings, then determine whether or not the proposed arrangements (if equal time or substantial and significant time) are reasonably practicable, in doing so considering the matters contained in s 65DAA, including matters mentioned in T v N. 5. In determining reasonable practicability, consider and make findings about each parent's perspective and reality for them of the proposed outcomes. 6. If there is a positive finding that the arrangements are reasonably practicable; consider whether an equal time arrangement (or substantial and significant time arrangement) is in the child's best interests using the s 60CC findings already made. 7. If there is a finding that the arrangements are not reasonably practicable, then consider making such an order (other than an order for equal time or substantial and significant time) in the child's best interests, again using the s 60CC findings. Why would Parliament merely require the court to 'consider' making an order that is both in the best interests of a child and reasonably practicable when the court's fundamental obligation is to make orders that are in the best interests of the child? Why not instead direct the court to make such an order?
84
The question is a good one. How does s 65DAA sit in its place in part VII? There is clear parliamentary intent for the best interests of the child to remain the 'paramount' consideration. The explanatory memorandum to the 2006 amendments stated:
Section 60CA moves the existing section 65E which provides that the court must regard the best interests of the child as the paramount consideration in deciding whether to make a particular parenting order to section 60CA in new Subdivision BA in Division 1, Part VII (Children). The intention is to increase the visibility and emphasis of this important provision. One view is that nothing has changed at all. Young and Monahan 89 conclude 'there has been considered law reform in the area of family law and it has not resulted in any significant retreat for the traditional position, though as we have indicated the most recent reforms introduced more guidance on the process for exercising discretion.'
90
There are some who are critical of the concept altogether. Professor Parkinson 91 has suggested problems 'as ones of indeterminacy, fairness and cost efficiency'
92 and that such a principle 'is almost impossible for it to produce the correct answer.' 93 Felberg and Behrens 94 suggested (again prior to MRR) that the construction of s 65DAA requires consideration of both the best interests of the child and reasonable practicability, and say that if 'both these criteria are satisfied it must then consider whether to make such an order. If a court was required simply to determine what order was in the child's best interests and make the order (the strong view), then the additional qualifications in that section would be inappropriate.' 95 Dr Dickey, having reviewed the High Court's reasons in MRR, says these matters are reconcilable, as 'the interests of the child do not override the interests of the parents; they have to coexist with them. The function of the court is to balance these interests in a way that best promotes the welfare of the child whilst giving appropriate recognition to the claims and interests of the parents'.
96
While Dr Dickey's analysis seems sensible, the difficulty in my view is that the High Court's reasoning operates as a constraint on a child's best interests, not a mechanism to balance the parents' perspectives in a way that promotes a child's best interests.
IV THE IDENTIFIED PROBLEMS AND THE CASE FOR REFORM
There are a number of issues with s 65DAA in its present form. Second, in applying the section there must be consideration of the parent's individual perspective, which is not easy to identify on the face of the section.
Third, the section requires findings of fact to enliven the court's power to make certain orders (and therefore limits the power of the court to make an order). Fourth, the section is inconsistent with the paramountcy principle.
My suggestion is that s 65DAA needs to be revisited by Parliament. Only legislative amendment will address the four matters addressed. Before turning to potential changes. In doing so, Parliament ought to consider recent studies on children's exposure to parental conflict subsequent to the introduction of the 2006 amendments.
V CHILDREN'S EXPOSURE TO CONFLICT AND SHARED PARENTING
A 2006 study 97 found that poor outcomes for children resulted (in cases of substantially shared care) if 'Fathers had low level of formal education; there was high, ongoing inter-parental conflict; there was high acrimony (psychological hostility; the child in question was under 10 years old; and children's overnight care was substantially shared.' 98 The 2009 follow up 99 found 'Modeling of children's current mental health showed the ongoing and independent damage of having witnessed high levels of conflict between their parents four years previously.' 100 A 2007 review of post-court outcomes 101 described poor emotional outcomes for children (particularly children under 10) when: 'The care climate is marked by apprehension about the child's safety; at least one parent reports a poor relationship with the child, an alliance between the parents is absent, considerable levels of interparental conflict remain present, and the child is unhappy with the substantial division of their time and life.' 102 It has been argued that exposure of children to conflict is a component of s 60CC(2)(a) (protection from psychological harm), in particular that a court 'is obliged to consider the nature of the parental conflict (if any), the extent to which the child is exposed to 97 any such conflict, and the likelihood of causing actual or potential physical or psychological harm to the child as a result of such exposure'.
103
The evidence is concerning but what, if anything, can a court do about it? The difficulty is that no specific references are made in the legislation to 'conflict', or 'exposure to conflict' or 'mental health'. So can a court take these things into account (as the best interests of the child remain paramount), or, given that these elements are not mentioned, must they be ignored? I do not propose an answer, but only comment that if the legislation is to be prescriptive about the circumstances in which equal time or like orders are to be made then Parliament needs to be clear about whether or not potential exposure to conflict should be taken into account.
VI
OTHER PROPOSALS FOR REFORM Professor Chisholm 104 has called for substantial reform, saying:
It would be helpful, however, to deal separately with parental responsibility and the making of parenting orders dealing with such matters as with whom the child should live, and thus s 65DAA (which creates the link between parental responsibility and matters relating to the times the child should spend with each parent) should be repealed.
105
Professor Chisholm recommends a wholesale re-write of s 60CC, with the major changes being new subsections including any likely advantages to the child if each parent regularly spends time with the child on weekdays as well as weekends and holidays, and is involved in the child's daily routine and occasions and events that are of particular significance to the child; and the likely effect of any changes in the child's circumstances, including any separation from either parent any other child or adult with whom the child has been living. 106 
